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Petition for Declaratory Ruling
that Pending Pioneer's
Preference Application Will Be
Considered in ET Dkt. No. 94-32

DOCKET FILE COpy ORIGINAl

PETITION OF IN-FLIGHT PHONE CORP. FOR DECLARATORY RULING

In this petition, In-Flight asks the Commission to rule

(a) that In-Flight's pending pioneer's preference application was

filed by the deadline applicable to permit consideration in Dkt.

94-32, and (b) that the application will be considered in that

docket. The company also requests that the Commission issue this

ruling several months prior to August 10, 1995, the statutory

deadline for adopting final rules in this docket. This will permit

the agency to decide by that date whether to grant In-Flight the

pioneer's preference it seeks. For the Commission's convenience,

a copy of In-Flight' s pending application is attached to this

petition.

DISCUSSION

I. In-Flight Is Entitled to the Ruling It Requests Since Its
Application Pertains to Docket 94-32 and Was Filed by the
Deadline Applicable to an Application Seeking a Pioneer's
Preference in the Communications Service To Be
Established in that Docket

Section 1.402(c) of the Rules states that a pioneer's

preference application will be accepted for filing in a particular

docket as long as it is filed before lithe Commission's Sunshine

Notice is issued announcing initiation [of a docket] by . . . a
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notice of inquiry . . . pertaining to. [a communications]

service" to be established in that docket. In-Flight' s application

should be considered in Dkt. 94-32 pursuant to this Rule because

that docket "pertain[s] to" the service for which In-Flight seeks

a pioneer's preference, and because the application was filed

before the Sunshine Notice was issued announcing initiation of that

docket. Each of these matters is discussed below.

A. In-Flight' s Application Pertains to the Service
Proposed in Dkt. 94-32, GWCS, Since In-Flight Is
Eligible Under the Proposed GWCS Rules to Apply for
a GWCS License to Provide the Service Covered In
the Company's Application

Docket 94-32 plainly "pertain (s] to" the service for which

In-Flight seeks a pioneer's preference since the Rules the FCC has

proposed in that docket would allow In-Flight to apply for a

license to provide the service that is the subject of its appli-

cation on the 4660-4685 MHz band. In Dkt. 94-32, the Commission

proposes to adopt rules governing a new General Wireless

Communications Service ("GWCS") on the 4660-4685 MHz band. 1/ Under

the FCC's proposed GWCS rules, an applicant could apply for a GWCS

license for any fixed or mobile transmission that can be provided

in compliance with whatever technical standards govern GWCS

licensees .?:./ An applicant could apply for either a regional

license or a nationwide license depending on its transmission

1/ First Report and Order and Second Notice of Prop.
Rulemaking in ET Dkt. No. 94-32, FCC 95-47 (reI. Feb. 17, 1995).

~.1 I5L. at , 60.
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requirements .11 The only technical standards governing a GWCS

licensee would be (a) a rule requiring licensee operation on a

maximum of three channel blocks, each of which would be 5 MHz

wide;!1 (b) a rule limiting field strength at the licensee's

service area boundary to 55 dBu;21 and (c) a rule requiring the

licensee to attenuate its transmitter power output (P), for an

emission at the edge of the 4660-4685 MHz band, to the lesser of 43

plus 10log10 (P) or 80 dB .§.I In-Flight could provide the service

for which its application seeks a pioneer's preference as a GWCS

licensee. The service it proposes is GWCS service since it is a

mobile service. The service also can be provided under the

proposed GWCS channelization plan and in compliance with the

proposed technical standards governing GWCS licensees.

B. In-Flight Filed Its Application Prior to the
Deadline Established by Section 1.402(c) for Those
Seeking a Preference for a Service To Be
Established in Docket 94-32

In-Flight's pioneer's preference application also was filed by

the deadline set by Section 1.402(c) to qualify for consideration

in Dkt. 94-32 because it was submitted before "the Commission's

Sunshine Notice . . . announcing initiation [ofl . a notice of

inquiry" in that docket. In-Flight filed its application on

October 30, 1992. The FCC did not issue a Sunshine Notice

11 Id. at " 79.

!I ~ at , 77.

§/
~ at " 121-22.

§.! Id.
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announcing its intention to vote on a notice of inquiry initiating

Dkt. 94-32 until April 13, 1994, nearly 18 months later. 11

C. The Equities Favor Consideration of In-Flight's
Application in Docket 94-32 Even If It Were Unclear
that Its Application Pertains to GWCS and Was Filed
by the Deadline Applicable to Applications Seeking
a Pioneer's Preference for a Service To Be
Established in that Docket

Although In-Flight filed its pending application in Dkt. 90-31

rather than Dkt. 94-32, this fact should not prevent consideration

of the application in Dkt. 94-32. Dkt. 90-31 involved establish-

ment of rules to govern a new Narrowband PCS Service. In October

1992, when In-Flight filed its application, the company hoped to

provide the subject service by using spectrum then under consider-

ation for allocation to Narrowband PCS. Although the Commission

later allocated that spectrum to Narrowband PCS as it proposed, it

simultaneously adopted regulations to govern that service which are

incompatible with the service proposed by In-Flight.!1

The fact that In-Flight filed its application in Dkt. 90-31

should not bar its consideration in Dkt. 94-31 because the communi-

cations service for which the application seeks a pioneer's prefer-

ence is identical in all relevant respects to the service In-Flight

11 See Comm. Meeting Agenda (reI. April 13, 1994)
(announcing Commission's intent to consider adoption of Notice of
Inquiry in Dkt. 94-32).

!I The Commission allocated spectrum to Narrowband PCS and
adopted rules to govern that service in a single order. See First
Report and Order in Dkt. Nos. 90-314 and 92-100, 58 Fed. Reg. 42681
(1993), recon. 9 FCC Rcd. 1309 (1994), further recon. 75 Rad. Reg.
(P&F) 2d 1240 (1994). Under Narrowband PCS Rules, the maximum
bandwidth assignable to an individual licensee is less than the
bandwidth required for the service proposed by In-Flight.
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would provide as a GWCS licensee. While In-Flight would provide

both live audio and video programming as a GWCS licensee rather

than limit its fare to audio programming as it would have done as

a Narrowband PCS licensee, this change in plans is irrelevant for

purposes of deciding whether the application is properly considered

in Dkt. 94-32. In the first place, the application on its face

seeks a pioneer's preference for development of the service concept

and for two specific technologies necessary to implement that

concept. In-Flight' s service concept permits transmission of

multiple channels of live programming to airline passengers from

land-based transmitters regardless of whether transmissions consist

of audio programming alone or both audio and video programming.

Similarly, each of the technologies developed by In-Flight to

implement this service concept will be incorporated into

infrastructure necessary to provide the service regardless of

whether audio or video programming is provided. Moreover, In

Flight would have proposed a live video and audio service in its

application as filed in Dkt. 90-31 if the amount of bandwidth under

consideration in that docket for allocation to Narrowband PCS had

been sufficient to accommodate both video and audio programming.

But since that docket involved the allocation of just 3 MHz of

spectrum, the bandwidth at issue was sufficient to accommodate

audio programming alone.

In addition, no public policy would be furthered by declining

to consider the application in Dkt. 94-32. The purpose of the

application deadline is to reduce the risk that applications will
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be filed by speculators. 21 In-Flight did not file its application

as a speculator. The company has worked continuously since early

1992 to find suitable spectrum to provide the innovative service it

proposes. While initially it had hoped to provide service as a

Narrowband PCS licensee, it began discussions with several

government agencies almost immediately after the Commission adopted

Narrowband PCS regulations which prevented provision of the service

as a Narrowband PCS licensee. The purpose of these discussions was

to seek to develop a band sharing plan involving spectrum presently

used by these government agencies that would accommodate both the

service In-Flight proposes as well as the agencies' need for the

band. Unfortunately, In-Flight was unable to reach an agreement

with these agencies.

In-Flight next sought unsuccessfully to persuade the

Commission in Dkt. 94-32 to allocate either the 2390-2400 MHz band

or the 4660-4685 MHz band to the service it proposes. It did so by

submitting written comments in this docket urging the agency to

allocate one of these two bands either to the specific service that

In-Flight proposes or'to a somewhat broader, Aeronautical Mobile

Service. 101 Rather than take the action that In-Flight had

21 See Pioneer's Pref.« Memo. Op. and Order in Recon., 7 FCC
Red. 1808, 1812 (1992).

III ~ Reply Comments of In-Flight Phone Corp. in ET Dkt.
No. 94-32 (Aug. 30, 1994) (comments in response to Notice of
Inquiry); Comments of In-Flight Phone Corp. in ET Dkt. No. 94-32
(Dec. 19, 1994) and Reply Comments of In-Flight Phone Corp. in ET
Dkt. No. 94-32 (Jan. 6, 1995) (comments in response to Notice of
Prop. Rulemaking). See also Letter from Rodney L. Joyce to William
F. Caton (ET Dkt. No. 94-32) (ex parte filing, Jan. 24, 1995)

(continued ... )
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proposed, the Commission allocated the 2390-2400 MHz band to

Unlicensed Data PCS and it allocated the 4660-4685 MHz band to GWCS

subject to adoption of rules to govern licensing and operation of

the service. ill

The fact that In-Flight filed its application in Dkt. 90-31

also should not stop the Commission from considering that applica-

tion in Dkt. 94-32 since In-Flight had no reason to consider

refiling its application with a Dkt. 94-32 caption prior to

issuance of the Sunshine Notice on April 13, 1994 that relates to

the latter docket. This is because there was no hint prior to

April 13, 1994, that Dkt. 94-32 would pertain to the service which

In-Flight proposes. The Notice of Inquiry instituted under the

April 13 Sunshine Notice was adopted in response to legislation

requiring the Federal Government to abandon 50 MHz of spectrum by

August 1994. In compliance with that legislation, the Commerce

Department, on February 10, 1994, had issued a report stating that

the 4660-4685 Mhz band would be included in the 50 MHz of spectrum

to be abandoned by the Government in August of that year. But that

February 1994 report did not purport to advise the Commission about

what types of communications service whose operation on that band

the FCC should authorize. Nor did the FCC's Notice of Inquiry

issued under the April 13, 1994 Sunshine Notice give any indication

lQl ( .•• continued)
(recommending allocation of the 4660-4685 MHz band to service that
In-Flight proposes to offer) .

111 First Report and Order and Further Notice of Prop.
Rulemaking in ET Dkt. No. 94-32, supra.
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that the Commission contemplated permitting licensees to provide

the type of service which In-Flight proposes. Indeed, it is plain

from the Notice of Inquiry that the Commission had no service in

mind for this band at the time it issued the Notice. Rather than

seek comments on any particular communications service, the agency

instead merely asked for suggestions from commenters about what

kinds of communications services commenters thought might

appropriately be provided on this band. 121

II. The Commission Needs To Issue the Requested Ruling
Several Months Prior to August 10, 1995, the Statutory
Deadline for Issuing Final Rules in Docket 94-32, So that
It Will Be In a Position to Decide By that Time Whether
to Award a Preference to In-Flight

Not only should the Commission rule that it will consider

In-Flight's application in Dkt. 94-32, it also should issue this

ruling before August 10, 1995, so that it can decide whether to

grant In-Flight a pioneer's preference at the same time it adopts

regulations governing GWCS licensees. Commission policy is to

announce a pioneer's preference grantee at the time it issues rules

to govern the communications service to which that preference

pertains. 131 By law, the Commission must establish regulations to

govern the new GWCS Service by August 10, 1995. ll1

gl See Notice of Inquiry in ET Dkt. No. 94-32, 9 FCC Rcd.
2175 (1994).

ill ~,~, Review of Pioneer's Pref. Rules, ET Dkt. No.
93-26, at 1 25 n.35 (reI. Mar. 1, 1995).

III See 47 U.S.C. § 309(j) (10) (B) (iii) (stating that the
Commission's authority to grant any license by auction will expire
unless the agency has adopted, by August 10, 1995, all regulations
required by 47 U.S.C. 925(a). Section 925(a), in turn, relates to

(continued ... )
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In fact, the Commission needs to issue its declaratory ruling

several months prior to August 10, 1995, so that it will have a

record on which to decide whether to award In-Flight a preference

by August 10. Prior to issuing a decision on whether to grant a

pioneer's preference application, Section 1.402(e) of the Rules

requires the Commission to issue a public notice inviting comments

on the application from all interested parties. While several

parties already have commented on In-Flight' s application, the

agency has not yet issued a public notice inviting comments from

interested parties.

!it ( ... continued)
regulations governing non-government uses of the 50 MHz of spectrum
abandoned by the Federal Government on August 10, 1994. The 4660
4685 MHz band is included in this 50 MHz of spectrum) .
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CONCLUSION

The Commission should issue a declaratory ruling that

In-Flight's pending application for pioneer's preference will be

considered in Dkt. 94-32. It should issue this ruling several

months prior to August 10, 1995.

By
Ro ey L. Joy e
Ginsburg, Fel man and Bress
1250 Connecticut Ave., N.W.
Washington, DC 20036
(202) 637-9005

Its Attorneys
William J. Gordon
V.P. Regulatory Affairs
In-Flight Phone Corp.
1146 19th Street, N.W., Suite 200
Washington, D.C. 20036

March 16, 1995
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FEDERALCC't.MUNjt;,\ ::..1,~ t)."M.\ISSiON
CtFiCE OfT~;i: S[:)R::TAf.·{

ROONEY L . .JOYCE

(202' 637-9005

LAW OFFICES

GINSBURG, FELDMAN AND BRESS
CHARTERED

1250 CONNECTICUT AVENUE. N.W.

WASHINGTON, D.C. 20036

TELEPHONE 12021 637-9000

CORRESPONDENT OFFICE

9. RUE eOtS$Y O'ANGLAS

75006 PARIS. F"RANCE

February 25, 1993

RECEIVED

lfEB 25 1993

TELECOPIER (202) 637-9195

TELEX 49386'4

"f./

Or. Thomas P. Stanley, Chief Engineer
Office of Engineering and Technology
Federal Communications commission
2025 M street, N.W., Room 7002
Washington, DC 20054

Re: Application of In-Flight Phone Corp. for
Pioneer's Preference
ET Dkt. No. 92-100
PP-------

Dear Dr. Stanley:

The enclosures which accompany this letter demonstrate
technical characteristics of the multi-channel audio programming
service that In-Flight has developed for airline passengers and are
submitted as a supplement to In-Flight's pending application, for a
"pioneer's preference" in the licensing of this new service. Y The
enclosures provide substantial additional evidence that In-Flight
qualifies for a licensing preference under Commission rules
awarding preferences to those~o demonstrate that they have .ade
a "significant investment" in developing an innovative
communications service that will be provided by "a new
technology. •. LWhich] significantly improvers] spectrum
efficiency.•.. "

f}rctfu!tff~ed'
e.U~
Counsel for In-Flight Corp.

Enclosures

Y The application for pioneer's preference was filed with
the Commission on October 30, 1992, but the Commission has not yet
assigned it a file number.

Report and Order in GEN Dkt. No. 90-217, 6 FCC Red. 3488,
3494 (1991).

~/ Id., 6 FCC Red. at 3492.



Description of Data Items Enclosed

1. Description of ASH Flight Testing status

2. Plot of TAU"'it BE Spgrum, This is a mc:asuml plot of the Quadrature Amplitude Modulation (QAM) RF
specuum at 941 MHz. Nine cbanDels of digitized audio are contaiDed within the 81 kHz RF bandwidth. This plot
shows the digitized audio data modulated using QAM and upconverted to the PCS band for transmission to
aircraft.

3. Ki&b Power AmpIjfier LjngritY Data. These are measured plots of the RF output versus input to the ABN High
Power Amplifier (HPA) to be used at each ABN Ground Station. Data for both the 902MHz and 941MHz bands
are included. Of significance is the high linearity of the HPA, required to successfully transmit the QAM
waveform with little distortion,

4. Mse""!4 IF Front Epd PIJMW't!'$. This measured data shows the performance of the ASN Airborne Low
Noise AmplifierlBaad-Pass Filter (LNAlBPF) front end of the Airborne receiver. Each of the six ASN 81.3 kHz
bauds was measured to prove that frequency and pbase linearity, interferer rejection aad noise figure perf01'JD8DCe
is sufficient for the QAM waveform. Particularly, the spectrally adjacent air telephone service signal rejection is
critical to system performance.

5. IF DgymCQllYP'W 1JJlrrmode"Moo pm,tprrs, These measured data show the effect of a nearby sigaal on Cbe
i_lIIOdulatiOD products geDCfII8d by the RF DoWDCODver1ef in the Airbome Receiver. This test sbows that the
spectnl1y adjacent air telephone service has been sufficiently rejected at the IF frequency (10.7 MHz) so as to not
dcpade deteCtion of the ABN signal.

6. DiejtaJ Da&a Link Bit Eagr B.Cprves. TheIe curves Ibow the QAM waveform bit-error-rate performance for
dInle differeat demodulators in the Airborne Receiver. The results indicate better-than-specificatioD operation of
the system in transferring digital audio data from ground to air.

7 • Photographs:

1. ASN Ground Station High Power Amplifier
2. .ASN Ground Station RF Bed Pass Filters
3. ABN Ground StatiOD RF Notch Filters
4. .ASN Airborne Low Noise AlDplifierllbnd-Pass Filter Subassemblies (Two versions shown).
5. .ASN Airborne R.eceiver Electtoaics EncIOllllR, shown open and populated with receiver subassemblies.
6. ABN Airborne RF DowDc:onvener Subassembly
7. ABN Airborne QAM DemoduJator Subassembly
8. ABN Airborne Diversity Switch Subassembly
9. ABN Airborne Audio Processor Subassembly
10. ABN AirbomeControl Processor Subassembly
11. ABN Airborne Power Supply Module
12. ABN Airborne Enclosure sitting in Aircraft Electronics Bay Tray



Item 1
A8N ......tTeiiIII......~

24 "'11., 93
MIke Kocn. ABN System Bnsinccr

Pliabt ICSUnG uf Ihe ABN &ySICID bDpn Pc1nIfy 16, 1993 in Melbourne. Florida. To dIM. appIOJlimltcly
6 houri of.. lime have been -=cumallted towards an CJlpcc&od lOW time ofabout 40 hOurs. Tcstinl bas
shown the Diversily SwitdlinS aJaoriduR and banJWIIn) 10 be inac.c. lucceatul clOSUfC of the gnJIIIId-ro
air RF linlc and suc<:essful communicalion of the nine channeL~ of'dlgital audio.

A briefdCJCriplion of the tolling c;onfiguralion follow••

....... or TeRiq: Teal 9 ctumnols of Uve audio on boInt • ftyins airplane. Key feauaros to be IeSIed
incl_ audio ptOCCISln8. 9 chIrmeIl, aUdio quality. SWitehlftl between more Ulan ODO ground station,
aitbome hardware configuration, around SWlftHl hardwife cont1guration. sUJdJo sourcing ofaudio
maIOtial.

T.. S)'lteM Layout:
The Leat 5YSlCm will oousis\ of tlte folluwing components (mfcrcnce map below):

AlJN S,wiio at lIarris /QcUtdu, rabll Bay, FloriflfJ corumUt, of1Mfollowl1l8
Audio Sourcos: Tape lRM:hinellIDd such IhIl~ Ihe 9 ch8llnels of audio.
SaIOllilc Uplink: ~ kbps dlpataudlo dlsU'tbudon source
SadJIIC Traupondel

First ABN 01'0_ '''''10" at H.,t, Corponu#(}lIftrcUl'1u In Ptllm Bay, Florida. EqlMpiMtU COMII'o/
SMcIJiao 1JownJU* NCeM oquipmNt
Dull DJvenily Omuud SIMkm Oround-to-Alf oqUipmool U'lftIIniUInl on ABN clWmCls B IDd

D.

SffcoM...'" GrowtdS"".", til sr. SIIfttM,'611lillltll, G~,ia. Etftdpffw", Cotui3t.v0/
s-Hlae DownHnk taCCtvo equIpmIot:
SinBle DiVOlli"y Ground Sbldun Oruund-ro-Air equlpmcnl wransmtuln8 on channel C.

A~ MJN P'eccive eq,"",*", CDIC.RIcill, 01
Receive Blade ANaDnI iftIUIIlId on p1lDe.
koceiver BIoctmnic:s: Tho ABN LNAlBPfl' and ARINC Box
9-clh1md Ston=o AtIdio Switehbox.
Ibdphone In*oul boX wilb mulupJe letS of bcadphoncS.
PC lermiRlI to monitor nx:civcr fWlClions.

Bela CoIIeetioII
IMtas cho m...... !be ABN AirtJome R.ecolver wUl sepon.... 10 alllplop COIIIpUtCr which will diIplay
and feClOld dta da", aIontr wlih • lime.... to hatd dilk. Also. OPS data will be recorded so thallhe
evonta durina the test can be analyzed.
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CH1. B + 1.66 dBm CH2. A/B-M + 7.61 dB
2.0 dBI REF - 2.00 dBm . 1 dBI REF + 7.60 dB

CH4. A + 9.78 dBm
2.0 dB/· REF + 4.00 d8m

4

CRSJ + 9.~8 ·d~~ I I I I~t
z

12 4> I I I I I>' l..,e I I • '{ I I I

\\~~~~

STRT + • 9409GHz

Item 38. Uicb Power Amglifaer Linearity Data.
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CHI: A/B-M +
. 1 dBI REF +

CH3. A +
2.0 dBI REF +

6.98 dB
7.00 dB
9.76 dBm
4.00 dBm

CH21 B
2.0 dBI REF

+ 2.20 dBm
2.00 dBm

GJ9SD

1

It~~

STOP + .9019GHz

z
m

CRSR +901.90MHz+ .9019GHz

CRS

IVtHH1S GAso
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Item 3b. lIil!~Pj)Wer AmPlifier Linearity Dala.
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~' COLEMAN MICROVAVE CO.
C P.o. BOX 247 EDINBURG. VIRGINA 22824 703-984-88

I'SO
~~~\SG

CUSTOMER: HARRIS __ SERIAL NO_:-..34f:.4",Ii~o~3",,--__
SPEC NO: G-LPR-OOI DATED 10/cO/92 CMe PART NO: 305675

PURCHASE ORDER NO :0.21/'+ _ Jg:04'OSZ S. a ~ NO_:-.."3....7'-1"~ _

~t-.t::J
~C:J

t, y..~~ - I~
TECH:~ APPROVAL:~~~
DATE: Ld./~~J1~ DATE: DEC 22 1.

~ I ---------

PARAMETER F"REQC MHz) SPEC LIMIT DATA

AMP~AT~DE ~OO-§O3 ±O.ldB MAXIB3 KHz ± 0·0/ dB
F"LA £ S 4 - 42 ± Or "J dB

PHAiE ~OO-§O3 %0.2 ~EGREe:S ± 9;g! BEa~~~:LIN ARITY .... - 42 MAX/B KHz ±

la~~RTlaN gOb-§03 O.7dB MAX ~·;fi:~B4 - 42 a.3d MAX
VSVR ~OO-§O3 1 .35: 1 MAX t1f±±4 - 42
~TTENUA.TION : ~g~~ :~~I ~I~

- s:C'
~B--~p dB

~EJ"ECTJON gCJ"f -S<fb -30dB MIN - 3/ clB-
~

00'9



Item 5. BF DoWlK'lllYa1cr Intcmplulatiop Products

18 dB/

Ip

:z,"'A¥~AJ~
,fF z,,-r: ...r~~~-/

REF -12.8 dBm ATTEN 10 dB
MKR 10.701 9 MHz

-12.sa0 dBm

COfltft' 0

CENTER 10.7B0 MHz
RES BW 1 kHz VBW 1 kHz ~

~
~

SPAN 10B kHz
SWP 3BB m••c



Item 6. Diallnl PIta Link Bit Ermr Bate Curyn.

Modulator SIN 003

12.0 13.0 14.0 15.0 16.0 17.0 18.0

EblNo (dB)

1.00£-02

1.00E-03

1.00E-04

• QAM16
a::
=.1.00E-05 JIG 16 CAM (wi 011 and

ScramblIng)

• Demod SIN 001
1.00E-06

• Demod SIN 002

'" Demod SIN 003
1.00E-07

'. Spec

1.00E-08

Page 1
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